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L SCOPE OF ARTICLE.

This article considers the spectrum of the collection process, from extension of credit to judgment
on the debt. Tactics, such as responding to debtor stalls and acknowledgement of debt are
discussed.

Networking aids are included to assist counsel in locating a creditor’s attorney near the debtor.
Also considered are methods of efficiently proving creditor’s claims. For example, business
records affidavit, Appendices III, IV; services affidavit, Appendix V. The article strives to
succinctly present practical suggestions to aid in collecting commercial receivables. The article
does not deal with consumer debt, which is subject to the federal Fair Debt Collection Practices
Act.

This article is intended for Texas attorneys, is not legal advice, and does not create an attorney-
client relationship. The reader, if not an attorney, should consult an attorney before acting on any
information herein. Suggestions and forms cannot be implemented, in every case. Use the article
and forms as a guide, reading the rules and cases. Unless otherwise indicated, references to Rules
are to the Texas Rules of Civil Procedure.

IL CREDIT EXTENSION PROCESS.

A. Golden Rule: He Who Has The Gold Makes The Rules.
The golden rule of the creditor-debtor relationship is, “He who has the gold (at that time) makes
the rules.” (Anonymous). The natural corollary is: “Get all you need, while you have the gold.”
The creditor is in its best negotiating position, prior to granting credit. Once credit is extended,
the debtor “holds the gold” and the creditor is in the position of requesting action from the debtor.
Therefore, it is essential that the creditor get all it wants, before extending credit. This may
include: an extensive credit application; agreement to credit terms.

B. Credit Application.
Its most important function is to educate the creditor and, if necessary, creditor’s attorney, with
debtor’s essential information. Avoid extending credit to assumed names, without knowledge of
the precise name of the debtor-entity which does business under the assumed name. For example,
AB, Inc. may do business as CD Company. Often a credit application is completed in the name of
CD Company, and when a lawsuit is about to be filed, it may be difficult to determine the name of
the debtor. Though a debtor can be sued in its assumed name, Rule 28, it is important to know
specifically to whom creditor extended credit. Creditor should confirm through brief on-line
research, or other source, the exact name of the legal entity or individual that is obtaining credit.



C. Credit Terms.
A credit terms sheet may be attached to the credit application. When the debtor is applying for
credit, the creditor can require that the debtor approve the credit terms sheet. Suggested credit
terms include:

1. Disputed Invoices. All objections to invoices shall be made in writing to creditor’s
credit department by fax and mail within 14 days of invoice. Unless such objection is timely
made, invoices shall be deemed accepted and payable by the debtor.

2. Accepted Invoices. As to invoices accepted, or to which timely objection is not made
as required, it shall be presumed: that the invoice is accurate, that the goods or services
referenced on the invoice were ordered by debtor; that the goods or services were received by
debtor; that the prices charged are agreed and reasonable prices; that the invoice total is payable
to the creditor; that debtor agrees to pay the invoices within 30 days of invoice date.

IIL. RESPOND TO DEBTOR STALLS.

A. Common Debtor Responses.
Two common responses to demands for payment are:
1. No response, debtor avoids and ignores;
2. Debtor requests additional time, sometimes apparently with good reason.

B. The Unresponsive Debtor.
A debtor who ignores demands, communicates his intention — to avoid the debt. Creditor must
simply decide to sue or close, generally.

C. The Stalling Debtor.
The stalling debtor may be harder to deal with. Is the debtor acting in good faith? Does he need
only to obtain payment from his customers in 21 days? Or, will he then need an additional 14
days? Are you properly protecting the creditor if you grant these additional extensions without
action? Probably not. Make the debtor declare. Even if he cannot pay, he can confirm the debt,
in writing. At least get him to make a written admission of the debt. If he refuses or delays
confirmation of the debt, the creditor should generally take prompt action. The creditor has then
saved 21 to 35 days, in this example.



IV. GET WRITTEN ACKNOWLEDGEMENT OF DEBT.

A. No Confession of Judgment
Only after a suit is filed, can the parties sign an agreed judgment. See Rule 314. But, prior to
suit, it is important to obtain a written agreement as to the account balance. Generally, a written
admission expedites judgment after a lawsuit is filed.

B. Sample letter confirming balance
Re: Debtor, Inc., debt to Creditor, Inc. $34,212;

Mr. Jones,

Confirming our telephone conversation, you indicated that Debtor, Inc. needs to
collect receivables from its customers and expects to fully pay the account by
February 1, 2009. We agree there are no offsets, credits or claims against the
account, and the account balance is $34,212. Please promptly sign and return via
fax to 214-340-1111.

Very truly yours, Agreed for Debtor, Inc.
Creditor, Inc. By:
(Signature)
Its:

(Print name and title)

If the foregoing letter is ignored, try an e-mail to debtor requesting either a signed faxed response,
or at least debtor’s e-mail confirmation, confirming the balance due. An email admission can
often be as effective as a letter.

C. Verification of Issue
If a debtor refuses the admission of debt because of a claimed credit, get debtor’s admission,
subject to a specific credit. For example, “Debtor, Inc. claims a single credit of $10,000 for
defective material. There are no other issues as to the account. Debtor, Inc. states that it owes
Creditor, Inc. $34,212, subject to the claimed credit of $10,000.”

D. Collectors’ Distinct Objectives:
1. Get full or partial payment;
2. Get written admission of the debt;
3. Get written proposal to pay debt.

It is often best to pursue the objectives separately. Avoid getting an admission of the debt with an
offer to pay. A court may hold that to be a privileged offer to compromise, Tex. R. Evi. 408. In
that event, the written admission would be of no help.



V. FORWARD ACCOUNT FOR COLLECTION.

A. Forwarding Information

Consider the Collection Worksheet, Appendix I, to convey important information to a collection

attorney or agency:
1. The exact name of the debtor or debtor entity and all contact information.
Include credit application, credit terms, and all signed contracts, if any, between
creditor and debtor.
2. Name and contact information for guarantors, and copy of guaranties.
3. Statement of account showing calculation of principal balance due; and
invoices, unless voluminous.
4. Results of communication with debtor.

Many collection agencies and collection law firms are members of a national organization,
Commercial Law League of America (www.clla.org). Various law lists publish lists of creditors’
lawyers throughout the nation. To locate collection attorneys geographically consider
www.clla.org, martindale.com and www.lawyers.com, entering city, state, and “debtor and
creditor” or “collections.”

B. Collection Litigation.
Collection lawsuits are often undisputed. If a written admission of debt is obtained, a dispute is
rare. These lawsuits are often concluded by default, agreed, or summary judgment.

C. Creditor’s Burden of Proof - Suit on Account.
The account is usually easily proved through creditor’s file:

1. Name of Debtor: Credit application, and statement of account, or invoices

2. Order: Purchase orders or other business records; also often admitted in
response to interrogatories or requests for admission.

3. Delivery: Receipts, or written communication between the parties; often
admitted in discovery.

4. Price: Purchase orders, other business records, written communication
between the parties, often admitted in discovery.

5. Balance Due: Invoices, statement of account, written communication between
the parties; rarely admitted in discovery responses

D. Affidavits
A collection case is generally a documents case. Therefore, creditors’ proof is often easily proven
through a business records affidavit, see Tex. R. Evi. 902 and Appendix III, IV; services affidavit,
CPRC 18.001, and AppendixV.

No proof of a Rule 185 Sworn Account is required unless debtor files a verified denial of account.
See VII, Sworn Accounts.



VL LITIGATION PROCESS.

y)

2)

3)

4).

5)
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7)

8)

9)

Place account with law firm for collection;
Firm makes demand and reports results to creditor;

Suit requirements - firm advises client, before or after demand, amount of
costs and fixed fee, if any, to sue;

Firm receives cost/fee advancement and any additional required documents.
These generally include the suit affidavit and current statement of account;

File suit;
Monitor service of process, submit default judgment if no answer filed,
If answer filed, evaluate and:

a) review discovery responses (discovery generally served with petition);
b) file and set summary judgment motion;

c) schedule mediation (generally required by court);

d) schedule trial;

e) take debtor’s deposition as to claimed defenses.

Obtain judgment;
Post judgment:

a) abstract judgment in all counties in which debtor may own realty

b) serve asset discovery,

c) investigate - attempt to identify bank relationships and debtor’s debtors;
d) file and serve motion for receivership or obtain writ of execution

e) if receiver appointed, monitor receivership and relay all available asset,
banking, and accounts receivable information to receiver, to encourage levies.
(See Turnover/Receivership, CPRC § 31.002)



VIL. SWORN ACCOUNTS.
A. Broad Rule.
Rule 185, Suit On Account states;

When any action or defense is founded upon an open account or other claim for
goods wares and merchandise, including any claim for a liquidated money
demand based upon written contract or founded on business dealings between
the parties, or is for personal service rendered, or labor done or labor or materials
furnished, on which a systematic record has been kept, and is supported by the
affidavit of the party, his agent or attorney taken before some officer authorized to
administer oaths, to the effect that such claim is, within the knowledge of affiant, just
and true, that it is due, and that all just and lawful offsets, payments and credits have
been allowed, the same shall be taken as prima facie evidence thereof, unless the
party resisting such claim shall file a written denial, under oath. A partyresisting
such a sworn claim shall comply with the rules of pleading as are required in any other
kind of suit, provided, however, that if he does not timely file a written denial,
under oath, he shall not be permitted to deny the claim, or any item therein, as the
case may be. No particularization or description of the nature of the component
parts of the account or claim is necessary unless the trial court sustains special

exceptions to the pleadings.
(emphasis added)

Note the breadth of the rule, as it includes a claim for a liquidated money demand founded on
business dealings between the parties on which a systematlc record has been kept. What debt is
not within this expansive category?

B. Allows Judgment on the Pleadings.
Sworn account is a creditor’s preferred cause of action. The rule has numerous advantages.
Absent a sworn denial, a proper sworn account is self proving and entitles creditor to judgment on
the pleadings: Airborne Freight Corp. v. CRB Mkig, Inc., 566 SW.2d 573, 574 (Tex.
1978)(trial); Wilson v. Browning Arms Co., 501 S.W. 2d 705, 706 (Tex. Civ. App.—Houston [14™
Dist.] 1973 writ ref’d.)(summary judgment); O ‘Brian v. Cole, 532 S.'W.2d 151, 152 (Tex. Civ.
App.—Dallas 1976, no writ)(default judgment; sworn account is liquidated claim requiring no
further proof of damages). A defendant who does not file a sworn denial to a properly filed suit
on sworn account cannot dispute the accuracy of the stated charges. See Rule 93(10), and
Rule185; Vance v. Holloway, 689 S.W.2d 403, 404, 28 Tex. Sup. Ct. J. 343 (Tex. 1985),
Huddleston v. Case Power & Equip. Co. 748 S.W.2d 102, 103 (Tex. App.—Dallas 1988, no writ).
It is a rare creditor’s case that should not be pleaded, at least alternatively, as a sworn account.
But sworn accounts are the subject of some questionable appellate decisions and fallacies. These
are detailed in Appendix VII. Sworn Account remains creditor’s primary cause of action.




C. Elements.

If a defendant files a verified denial, plaintiff must present evidence proving: 1) sale and delivery
of merchandise or performance of services; 2) that the amount of the account is just, agreed, or in
the absence of agreement, that charges are usual, customary or reasonable, and 3) the amount
remains unpaid. Burch v. Hancock, 56 S.W.3d 257, 264 (Tex. App.—Tyler 2001, no pet.);
Superior Derrick Servs., Inc. v. Anderson, 831 S.W.2d 868, 872 (Tex. App.—Houston [14™ dist.]
1992, writ denied).

D. Proof.

1. Business Records Affidavit.
Creditor’s cases are based on business records. Summary judgment motions and trial preparation
should customarily include a business records affidavit, Texas Rules of Evidence 902(10). The
affidavit allows the nearly automatic admission of documents, which usually includes the
statement of account (account summary), and invoices. Such records may satisfy creditor’s
burden of proof, Morgan v. O 'Beirne, 429 S'W.2d 569, 572 (Tex. Civ. App.—Dallas 1968, no
writ)(audit billing, invoices, ledger sheets and policy admitted as business records, though third
party-auditor did not testify). Failure to prove the invoices are business records may be fatal to a
sworn account claim. Siegler v. Williams, 658 S.W.2d 236 (Tex. App.—Houston [1¥ Dist.] 1983,
no writ). Computer print-outs may be admitted as business records. Voss v. Southwestern Bell
Tel. Co.. 610 S'W.2d 537 (Tex. Civ. App.—Houston [1¥ Dist.] 1980 writ ref’d n.r.e.). A 1975
statement of account for insurance premiums, prepared at credit manager’s request, which
accrued in 1972 and 1973 was not an admissible business record. Carr Well Service, Inc. v.
Liberty Mut. Ins. Co., 587 S.W.2d 62 (Tex. Civ. App.—El Paso, 1979, no writ)

2. Services Affidavit.
Civil Practice and Remedies Code, §18.001 provides for an affidavit concerning costs and
necessity of services. Routinely used by personal injury attorneys, it is rarely employed by
commercial litigators. For causes of action commenced before September 1, 2007, if one files and
serves the affidavit on the other parties at least 30 days before trial, its contents are
incontrovertible, unless a counter-affidavit is timely filed and served. For causes of action
commenced on or after September 1, 2007, the filing requirement is omitted. See Act of June 15,
2007, 80™ Leg., R.S., Ch. 978, CPRC 18.001, and O’CONNOR’S CPRC Plus (2007-2008),
pages 99-100. The services affidavit presumably could be used to prove a debt based on services
rendered; or attorney’s fees in virtually any case except a sworn account action. The services
affidavit cannot be used in sworn account actions. However, after a verified answer to a
sworn account, one could amend, abandon the sworn account action, and proceed to trial on
alternate claims.

3. Discovery With Petition.
Standard discovery, including requests for admission, should generally be served with the citation.
Debtor has 50 days after service to answer such discovery, see Rules 197.2(a), Rule 198.2(a).
Responses to discovery are generally more substantiative if a statement of account or the invoices
are attached to the petition.



A default judgment may be bolstered by a motion for default judgment, with an attached affidavit
establishing service and lack of response to attached admissions. Without such a motion, the
deemed admissions are not part of the court file or subsequent record. Deemed admissions
provide alternate proof of the claim, in the event the judgment is attacked. See Continental
Carbon Co. v. Sea-Land Serv., Inc., 27 S'W.3d 184, 190 (Tex. App.—Dallas 2000, pet.
denied)(default judgment attack; deemed admissions established debt).

The attached form discovery also aids creditor in proving its case through summary judgment or
trial. The debtor sometimes ignores the discovery resulting in deemed admissions. Many of the
attached admissions were discussed and enforced as deemed admissions in Continental Carbon.
The discovery, when answered, generally results in admission of some of creditor’s elements.

VIIL. ACCOUNT STATED.

A. Definitions of Account Stated.
An account stated is an agreement between the parties who have had previous transactions of a
monetary character that all the items of the account representing such transactions, and the balance
struck, are correct, together with a promise, express or implied, for the payment of such balance.
Griffith v. Geffen & Jacobsen, P.C. 693 S.W.2d 724, 726 (Tex. App.—Dallas 1985, no writ), citing
Eastern Dev. & Inv. Corp. v. City of San Antonio, 557 S.W.2d 823, 824-25 (Tex. Civ. App.—San
Antonio 1977, writ ref’d n.r.e.).

B. Elements.
The elements of an account stated are:

[1]. .. transactions between the parties which give rise to an indebtedness of one to
the other; [2] an agreement, express or implied, between the parties fixing the amount
due; and [3] a promise, express or implied, by the one to be charged, to pay such
indebtedness. Arnold D. Kamen & Co. v. Young, 466 S'W.2d 381, 388 (Tex. Civ.
App.—Dallas 1971, writ ref’d n.r.e.); Central Nat. Bank of San Angelo v. Cox 96
S.W.2d 746 (Tex. Civ. App.—Austin 1936 writ dism’d); citing Glasco v.Frazer 225
S.W.2d 633,635 (Tex. App.—Dallas 1949, writ dism’d).

C. Pleading.

Pleading account stated should include an allegation of each element. “To bring an action on an
account stated, it would be incumbent on plaintiff to allege in his petition that the defendant
admitted the correctness of the account and that he expressly or impliedly assented to it. Unit
Inc. v. 10 Eych-Shaw, Inc., 524 S'W.2d 330, 334 (Tex. App.—Dallas writ ref’d n.r.e.)(Allegation
that “defendants have failed to pay the total sum of money due as shown by the attached exhibits
was insufficient); citing Reed v. Harris 37 Tex. 167, 169)(Tex. 1872).
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