SERVICE OF PROCESS AND DEFAULT JUDGMENTS;

ARTICLE AND FORMS

MARK P. BLENDEN
The Blenden Law Firm
P.O. Box 560326
Dallas, TX 75356
888-799-3000

COLLECTIONS AND CREDITORS’ RIGHTS
STATE BAR OF TEXAS

May, 2009

Copyright 2009; all rights
reserved except as to forms.

mark@blendenlawfirm.com



MARK P. BLENDEN

THE BLENDEN LAW FIRM

Mark P. Blenden received his Juris Doctor degree with honors from Washburn Law
School of Topeka, Kansas in 1973. After serving four years in the United States Air Force -
Judge Advocate General Corp., he joined Houston’s Lapin, Totz and Mayer law firm, becoming
a partner and the senior litigator in the commercial collection section. In 1987 he founded the
Blenden Law Firm in Dallas. The firm’s practice is primarily commercial litigation, commercial

collection and collection of judgments.

Mr. Blenden is a frequent author and lecturer for seminars sponsored by the State Bar of
Texas and University of Houston Law Foundation. Topics include service of process and default
judgments, creditor’s claims, trial techniques. He is a former chairman of the state bar’s
Advanced Creditor’s Rights Course. Mr. Blenden serves on the Texas Supreme Court’s Process

Server Review Board and Ancillary Proceedings Task Force.



Service of Process and Default Judgments

Contents

OVERVIEW AND COMMON TOPICS

OVERVIEW

Table of Contents .. ....... i i e e it
Introduction .. ...\ vt it e e
Professional Responsibility and Other Matters .. ........... ... ..o oo,
Part One: Serviceof Process .......... ... . .. .. .. . i i
Part Two: Requirements for Granting a Default Judgment ...................
Part Three: Forms-FormsIndex ... .......... ... .. .. ... .. ... .. ... ... ..
APDENAIX . .t e e e

L0 T4 1<) a0 111 o1~ S P

FormS . . e e
COMMON TOPICS Section
Return of Service II(C)
Amending a Defective Citation or Return I (E)

Mail Service T
Substituted Individual Service (Rule 106(b) v

Service on Corporate Officer or Registered Agent v

Service on a Corporation through Secretary of State VI
Long-Arm Service X (A)

A Final Judgment Must Dispose

Of All Parties and Issues Part Two, VII
Default Judgment On Liquidated Damages Part Two, X
Default Judgment On Unliquidated Damages Part Two, X1
Attacks On Default Judgments Part Two, XX

13
17
19
21
26
28
37

49

54

55
65



Service of Process and Default Judgments Contents

SERVICE OF PROCESS AND DEFAULT D. Factual Issues Regarding Service .. 16
JUDGMENTS IN TEXAS 1. Generally ................... 16
2. Corroborated attacks on return ... 16
TABLE OF CONTENTS E. The Plaintiff May Amend a
Page Defective Citation or Return ... ... 17
1. Service is requestor’s responsibilityl7
INTRODUCTION ................... 1 2. Scope of amendment ......... 17
3. Timeforfiling .............. 17
PROFESSIONAL RESPONSIBILITY AND a. Traditionalrule .......... 17
OTHER MATTERS ................... 3 b. Liberalrule ............ 18
4, Trial court's amendment by
PART ONE: SERVICE OF PROCESS 10 implication . . ............... 18
I. TypesofService................. 10 5. Form of amendment .......... 18
A. Personal Service ............. 10 6. Standard ofreview ........... 18
B. Substituted Service ........... 10 F. Particular Requirements for
C. Acceptance or Waiver, In-State Personal Service .......... 19
Rule 119-122 ................. 10 1. Scopeofservice ............. 19
D. Appearance................... 10
II. MailService ............ccccvvvun... 19
II.  General Requirements for All Service 11 A. Scope and Territorial Limits ....... 19
A. Requisites of Service ......... 11 B. Defendant Must be Addressee ... ... 19
1. Necessary papers ........ 11 C. Citation ........................ 19
2. Serviceon Sunday ....... 11 D. Persons Authorized to Make Service . 19
3. Copies to multiple defendants 11 E. TypeofMail.................... 19
4. Notrickery ............. 11 F. ProofofDelivery ................ 19
5. Service of amended petition 11 LLRule107 ...t 19
B. Persons Authorized - Effect Service 12 2. Return receipt - sufficient......... 19
1. Disinterested ............ 12 3. Return receipt - insufficient ....... 20
2. Officials ............... 12 4. Return receipt - other insufficient .. 20
3. Other authorized persons ... 12 5.Unclaimed mail ................ 20
a. Supreme Court Order .... 12 G. Return of Mail Service . ........... 20
b. Other Changes ......... 12 1. Requisites .................. 20
4. Garnishment ........... 12 2. Return receipt attached .. ... ... 21
C. Return of Service ............ 13
1. Preparation ............. 13 IV. Substituted Individual Service (Rule 106(b)) 21
2. Placement .............. 13 A. Generally ...................... 21
3. Requisites .............. 13 B. Place of Service - Traditional view .. 21
a. Papers delivered .. ... 13 C. Place of Service - Expanded view ... 22
b. Date and time of service 13 D. Affidavit (Rule 106(b)) ........... 22
¢. Place of service ...... 14 1. Service Location ............. 22
d. Name of defendant ... 14 2. Specific prior attempts ........ 23
e. Service on multiple E. Return of Service (TRCP 106(b)) ... 23
defendants .......... 14 1. Strict compliance with order .... 23
f. Manner of service .... 14 2. Marginforerror ............. 24
(1) Inconsistent 3. Substituted service by
statements ...... 14 authorized person (Rule 103) ... 24
(2) No legal conclusions 15 4. Service at authorized location .. 24
g. Signature of officer ... 15 F. Substituted Service By Mail . . ...... 24
h. Verification of authorized G. Non-Resident Individual Defendants . 25
person ............... 15 H. Use of Rule 106(b) as to
i.  Unsuccessful service . 16 Corporations .................... 25

i



Service of Process and Default Judgments Contents
I.  Prior Attempt Requirement .. ... 25 B. Limited Partnerships ............. 33
J.  Optional Conscious Indifference
Letter ...........ccoviuii.. 25  VIIL Other Statutes Regarding Personal
Or Substituted Service ................ 33
V. Service OnDomestic Or Foreign Corporation A. Insurance Companies ............. 33
Authorized To Transact Business In Texas, B. Municipalities................... 34
Through Its Officers Or Registered Agent .. 26 C. Non-profit Corporations .. ......... 34
A. Officers and Agent Upon Whom D. Corporations Charged With
Substituted Service May Be Made 26 Criminal Acts . .................. 34
B. Conformity of Petition and Citation 26 E. Dissolved Corporations ........... 34
1. Name of officer or agent ... 26 F. Permissible Methods of Service . .. .. 34
2. Incorrect or incomplete G. Certain Non-corporate
allegation of office or agency 26 Business Agents ................. 34
3. Service on unnamed officer H. Unincorporated Associations . ...... 34
oragent ................. 26 I.  Political Sub-Divisions ............ 35
4. Service on registered agent J. Service on Non-Resident Bank
which is a corporation ... ... 27 or Trust Company Fiduciaries ...... 35
C. ProofofService .............. 27 K. Non-Resident Motorists ........... 35
1. Limited to the record ...... 27 1. Chairman of State Highway and Public
2. Recitals as prima facie evidenc7 Transportation as deemed agent . 35
2. Service onchairman .......... 35
VI. Service on Domestic or Foreign Corporation 3. Duties of chairman ........... 35
Authorized To Transact Business in Texas, L. Non-resident Employers........... 35
Through Secretary of State ............. 28 M. Non-resident Taxpayers ........... 35
A. When Authorized ............. 28 N. Non-resident Utility Suppliers . ..... 35
1. Noregistered agent........ 28 O. Foreign Railways ................ 35
2.  Unlocated registered agent .. 28
a. Reasonable diligence .. 29  IX. Service on Attorneys ................. 35
b.  Proof of reasonable
diligence ............ 29  X. Important But Lesser Used Service Provision$6
c. Location of registered A. Out of State Personal Service . ... ... 36
office ............... 30 1. Scopeofservice ............. 36
3. Revoked cettificate . ....... 30 2. Persons authorized to make service 36
B. Perfecting Service On the 3. Return ..................... 36
Secretary of State ............. 30 B. Out-of-Country Personal Service .... 36
1. Duplicate copies .......... 30 1. Scopeofservice ............. 36
2. Towhom delivered ........ 30 2. Methods of authorized service .. 36
C. Secretary of State’s Duties . . . ... 30 3. Retun ..................... 36
D. ProofofService .............. 30 C. Service On Person In Charge of
E. Returnable “in not less Business Where No Registered Agent
than30days .................. 31 RequiredbyLaw ................ 37
F. Optional “Conscious D. Service On Secretary of State As Deemed
Indifference Letter” ........... 31 Agent for Foreign Corporations, Partnerships or
G. Scope ............ i, 32 Non-resident Natural Person ........... 37
H. Alternate Method of Service on 1. When applicable ............. 37
Secretary Pursuant to §17.026, a. Noresidentagent ........ 37
Texas Civil Practice And b. Unlocated registered agent . 37
RemediesCode ............... 32 c. Formerresident.......... 37
d. No registered agent or regular
VIL. Service on Partnerships ............ 32 place of business .. ....... 37
A. Regular Partnerships .......... 32 2. Doing business in state . .. ..... 38

iii



Service of Process and Default Judgments Contents
3. Extemt .................. 38 6. Bankruptey .................. 45
4. Pleading requirement ...... 38 7.  Filing bond constitutes
5. Perfecting service on the appearance of surety . ......... 45

Secretary of State ......... 38
a. Duplicate copies ...... 38 . The Citation Must Have Been Properly
b. Towhomdelivered .... 38 Issued ..............ccoiiiiiiniinn.n. 45
c. Name and home or home A, Purpose .............. ... 45
office address of defendant- B. Requisite Content of Citation .. .. ... 45
-strict compliance required3 8 C. Clerk'sDuty .................... 47
6. Secretary of State’s duties .. 39 D. SuitonFile ..................... 47
a. Delivery of process .... 39 E. Elements of Issuing Citation ....... 47
b. Immediate delivery .... 39 F. Issuanceon Sunday .............. 47
c. Address............. 39 G. ShallNotMislead ................ 47
d. Completion of
service - answer date . .. 39  IV. The Citation Must Be Properly Served
7. Proofofservice .......... 39 andReturned ................ .. ... ... 47
8. Lack of actual service .. .... 39

9. Service by publication

PART TWO: REQUIREMENTS FOR
GRANTING A DEFAULT JUDGMENT 41
I.  The Default Judgment Must be Taken On or

After Defendant’s Appearance Date ... ... 41

A. AppearanceDate ............. 41

B. EffectofaHoliday ............ 41

II. The Defendant Must Not Have Answered Or

Otherwise Appeared .................. 41
A. No Default Judgment Where

AnsweronPFile ............... 41

1. When is an answer "filed"? . 41

a.Generally ............. 41
b.Fax filing ............. 41
c.Mail boxrule .......... 41

2. Precisely when is a
judgment created? ......... 42
a. Rendition ........... 42
b. Reduction to writing ... 42
c. Entry ............... 42
3. Races to the courthouse .... 42
B. Effect of Late Filed Answer . . ... 42
C. Effect of Defective Answer .. ... 42
D. Effect of Mis-styled Answer .... 43
E. Effect of Other Appearances .... 44

1. Defensive pleadings temporarily
preventing default judgment . 44
2. Default judgments allowed upon
resolution of defensive matter 44
3. Other appearances ........ 44
Appeal constitutes appearance 45
5. Removal and remand ...... 45

=

V. The Citation and Return Must Have Been On

File For the Requisite Period ............... 47
A. Time Requirement ............... 47
B. FileMark ...................... 47
C. ElectronicRecord ................ 47
D. LostReturn..................... 48

VI. The Plaintiff Must File a Certificate of Last
Known Address and the Clerk Must Prepare and Send

Notice of Judgment ...................... 48
A. Duty to Prepare Certificate . ... ..... 48
B. Clerk’sDuty .................... 48
C. Effect of Failure to Comply ........ 48
D. FinalJudgment .................. 48

VII. The Default Judgment is Not Final Unless it
Disposes of All Parties and Issues in the Case . 49

A. Lehmanv. Har-Con Corp. ......... 49
B. OtherParties .................... 50
C. OtherlIssues .................... 50
D. Imterest ........................ 50
E. VaguelJudgment................. 51
F. No Presumption of Finality ........ 51
G. Severance ...................... 51
H. Setting Aside a Non-Final Judgment . 51

VIII. The Default Judgment Must be Supported by the
Pleadings .............ccvviiiiieinn. 51
A. Requisites of Petition ............. 51
1. Petition must assert a legally
cognizable cause of action
2. Petition must assert a cause of
action on which relief is granted 52
3. Petition must include

iv



Service of Process and Default Judgments

Contents

specific allegations ........ 52
4. Petition must request the damages
that are awarded or other relief
which is granted .......... 53
Petition must be consistent . . 53
6. Petition against non-resident

defendants must allege

wn

jurisdictional facts ........ 53
7.  Petition should not establish
that venue is improper ..... 53
B. Petition MustBeOn File ....... 53

IX. The Defaulting Defendant Admits All
Allegations of the Petition Except Damages 53
A. Generalrule ................. 53

X. A Final Default Judgment on Liquidated
Damages May Be Granted Without a Hearing 54

A. Rule241 .................... 54
B. Standard of Proof ............. 54
C. Requests for Admission ........ 54
D. Sworn Accounts .............. 55
E. Petition Not a Written Instrument 55
F. Not Every Writing is Sufficient .. 55
G. Attorney'sFees ............... 55
XI. A Final Default Judgment on
Unliquidated Damages May Not Be Granted
Without Evidence .................... 55
A. Rule243 ..................... 55
B. Necessity of Evidence ......... 55
C. TheHearinglssue.............. 56
D. Proof of Defendant’s Responsibility 56
E. TypeofProof ................ 57
F. Quantum of Proof ............. 57
G. DifficultIssues ................ 57
H. Attorney’sFees .............. 58
I.  Participation by Defendant . . . ... 58
Jo Record ..................... 59
X1I. Post- Answer Default Judgments ... ... 59

XI1II. If the Defendant is Currently in Military

Service, Safeguards Mandated .. ......... 60
A. Servicemembers Civil Relief Act. 60
B. Protection of Servicemember

Against Default Judgment ....... 60
1. Non-military Affidavit ....... 60
2. Court-appointed Attorney; Bond 61
3. Sefting Aside ............... 61

4. Stay of Proceedings and of Execution

of Judgments ................. 61

5. Protection of Persons Secondarily
Liable ............ccoivn... 61
6. Other Benefits to Servicemembers 61
C. Useof Admissions ................ 61
D. Conclusion ..................... 62

XIV. The Court Must Have Jurisdiction To Grant a

Default Judgment ........................ 62
A, Bankruptcy ..................... 62
B. Probate ........................ 62
C. Sovereign Immunity .............. 62

XV. No Default Judgment May be Taken Against a
Defendant Who Was Served by Publication ... 62

XVL Notice of Intention to Take Default
Judgment Against the State or Certain of its Agents

Mustbe Provided . ....................... 63
XVII Special Default Rules ............... 63
A. Expedited Foreclosure Proceeding ... 63

B. Forcible Entry and Detainer ........ 63

C. Garnishment .................... 63

D. TrespasstoTryTitle ............. 63

E. Trial of Right of Property .......... 63
XVIII. The Trial Judge Must Rule on Motion for
Default Judgment . ....................... 63
A. Compelling Consideration of Motion . 63

B. No Mandamus to Enter Judgment .... 64

C. Dismissal, Reinstatement and Default
Judgments .................... ... 64

D. Appeal to Require Judgment Entry ... 65

XIX. The Right to a Default Judgment May be

Waived ... oo 65
XX. Attacks on Default Judgments .......... 65
A. Motion for New Trial, Liberal Standard 65
B. Opposing New-Trial Motions ....... 66
C. Cases Denying New Trial .......... 66
D. Rule 306a(4), Extending Jurisdiction .. 67
E. BillofReview ................... 67
APPENDIX ................... ... oe. 68
OTHERSOURCES ..................... 70
PART THREE: FORMS ............ 75-117



Service of Process and Default Judgments

Introduction

INTRODUCTION
‘What’s New:

1). Dismissal for want of prosecution creates an
additional hazard for the busy plaintiff’s attorney.
See discussion at page 64, Dismissal,
Reinstatement and Default Judgment. This is
another reason to avoid nearly time-barred cases;
which cannot simply be re-filed.

2). The supreme court now certifies process
servers through the Process Server Review Board.
See page 12, Supreme Court Order, see also PSRB
information at page 115.

3). The Business Organizations Code intends no
substantive change, but causes some issues as to
entities created in 2006 and thereafter. It is
effective as to all entities on January 1, 2010 See
page 28, Practice Tip.

4). An improperly served party apparently has no
duty to act diligently and may attack a default
judgment years later by bill of review; Ross v.
Nat’l Ctr. for the Empl. of the Disabled, 197
S.W.3d 795 (Tex. 2006) (page 67, E).

5). Defendants may easily obtain a new trial by
motion based on lost suit papers. Fidelity & Guar.
Ins. Co. v Drewery Const. Co., 186 SSW.3d 571,
573-75 (Tex. 2006)(reversed and remanded) See
page 66, XX. Attacks on Default Judgments.

Quotes:

1. “While diligence is required from properly
served parties or those who have appeared...those
not properly served have no duty to act, diligently
or otherwise. Ross v. Nat’l Ctr. for the Empl. of
the Disabled, 197 S.W.3d 795, 798 (Tex.
2006)(per curiam).

2. "For well over a century, this court has
required that strict compliance with the rules for
service of citation affirmatively appear on the
record in order for a default judgment to
withstand direct attack. There are no
presumptions in favor of valid issuance, service,
and return of citation..." Primate Const., Inc. v.
Silver, 884 S.W.2d 151 (Tex.1994).

3. “..[TThe law abhors a default because equity is
rarely served by a default”, Benefit Planners v.
Rencare, Ltd., 81 S.W.3d 855 (Tex. App. - - Corpus
Christi May 8, 2002, pet. denied). The law may also
abhor deemed admissions. See page 7, Emasculation
of Deemed Admissions.

4. “[Though strict compliance]... sometimes lead the
courts to rather weird conclusions, preventing us from
making the most obvious and rational inferences, we
believe good public policy favors the standard. The
end effect of our application of the strict compliance
standard is an increased opportunity for trial on the
merits. This policy justifies what may at first blush
seem a hyper-technical rule,” Verlander Enterprises,
Inc. v. Graham, 932 S.W.2d 259, 262 (Tex. App. - - El
Paso 1996, no writ).

5. “Even strict compliance does not require such
absolute obeisance to the minutest detail”. Williams v.
Williams 150 S.W.3d 436(Tex. App. - Austin 2004,
pet. denied) (citation variance, reversed on other
grounds); Blackburnv. Citibank (South Dakota) N.A.,
No. 05-05-01082-CV (Tex. App. - - Dallas, June 14,
2006, no pet.)(2006 Tex. App. Lexis 5062)(mem.
op.)(return variance); Herbert v. The Greater Gulf
Coast Enters., Inc.,915 S.W.2d 866, 871(Tex. App. - -
Houston [1* Dist.] 1995, no writ); Momentum Motor
Cars, Ltd. v. Williams, No. 13-02-00042-CV (Tex.
App. - - Corpus Christi, November 10, 2004, pet.
denied) (2004 Tex. App. Lexis 9940)(mem. op.).

This Article:

This article has been revised by this author
annually since 1987 when it was presented to the
Advanced Civil Trial Course by former Chief Justice
Thomas R. Phillips, Texas Supreme Court. Justice
Phillips does not participate in the revisions, and has
requested that he therefore not be shown as an author
of the revised articles.

Organization: This paper is in three parts: the
law relating to service of process, pages 10-40; the law
relating to default judgments, pages 41-67; forms,
pages 75-115.

Technical deficiencies are often no longer
determinative -- unless the issue is service of process.
Proper service is both technical and critical, as a trial
court's jurisdiction is dependent upon it. Peralta v.
Heights Medical Center, Inc., 485 U.S. 80, 108 S. Ct.
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896, 99 L.Ed.2d 75 (1988). Precise returns of
service are required. A "minor" error generally
results in reversal of the default judgment. See,
Primate Const., Inc. v. Silver, 884 S.W.2d 151
(Tex. 1994). The Default Judgment Checklist at
page 74, will aid in detecting common errors in
this important area. Errors occur -- see defective
service returns, pages 106-108. A default
judgment is no stronger than the citation and
return on which it is based. Review and have
corrected before filing, all returns of citation. If
an erroneous return is filed, consider simply
serving defendant a second time; see also
Amendment of Returns, page 17.

This article is based on an annual review of
Texas case law and is intended as a departure
point--not a destination. The reader is urged to
read the original sources of authority. Neither this
article, nor the attached forms, are intended as
legal advice; the reader should verify all
statements with original sources. No
representations or warranties as to forms except
that they are generally used in the author’s
practice. Verify accuracy and applicability of
forms before using.  Other sources are cited
throughout the paper and at page 70. Another
extensive article on default judgments, including
a discussion of attacks on default judgments, is
Dealing With Default Judgments, 35 St. Mary’s
L.J. 1 (2003), Pendery, McCaskill and Cassada;
see also Texas Collections Manual, State Bar of
Texas and O’Connor’s Texas Rules (Chapters
2H, 7A, 10B).

References: Rule -- Texas Rules of Civil
Procedure; TRAP--Texas Rules of Appellate
Procedure; CPRC--Civil Practice & Remedies
Code; Bus. Org. C. - - Texas Business
Organizations Code; Tex. Lit. G.--W. Dorsaneo
III, Texas Litigation Guide; McDonald TCP--R.
McDonald, Texas Civil Practice; O'Connor's
CPRC -- O'Connor's Annotated CPRC Plus;
O’Connor’s Texas Rules -- O'Connor's Texas
Rules * Civil Trials. O’Connor’s Texas Rules is
an excellent treatise on the Texas Rules of Civil
Procedure, trial procedure, service of process and
defaultjudgments. See chapters 2(H), Serving the
Defendant With Suit; 7(A) Default Judgments;
10(B) Motion for New Trial.

Opinions not designated for publication are
referred to as '"unpublished".  The 2003

amendment to TRAP 47 authorizes citation to
unpublished opinions. However, such cases have no
precedential value and must include the notation “(not
designated for publication)”. Pursuant to TRAP 47
civil case opinions dated after January 1, 2003 are
designated “Opinion” or “Memorandum Opinion”;
there is no longer an unpublished designation.

Regarding Forms: The forms are continually
evolving, are used in my practice, and have overcome
appellate attacks on default judgments: 1) Continental
Carbon Company v. Sea-Land Service, Inc., 27 S.W.
3d 184 (Tex. App. - - Dallas 2000, pet. denied); 2)
Fluty v. Simmons Co. 835 S.W.2d 664 (Tex. App.--
Dallas 1992, no writ); 3) Riggs v. Tech/IIl, Inc., No.
05-92-01053-CV (Tex. App. - - Dallas, Oct. 30, 1992,
no writ)(unpublished). Consider also the well
organized forms in Texas Collections Manual and
O’Connor’s Texas Civil Forms.

We serve discovery, including requests for
admission, with the citation. Our returns of citation
reflect this, and references to plaintiff's discovery to
defendant should be deleted or modified as required.

Please direct comments and suggestions
regarding this article to mark@blendenlawfirm.com.

Dedication: Process servers perform a critical,
challenging, but often thankless function. They
sometimes must deal with evasive and hostile persons.

Process servers can be the target of invalid complaints
and worse, see Thomas v. State, No. 2-05-186-CR
(Tex. App. - - Fort Worth, July 6, 2006, pet. ref’d)
(2006 Tex. App. Lexis 5823)(mem. op.)(process
server shot after attempting to serve subpoena on
assailant). This paper is dedicated to the process
servers of Texas.

Acknowledgment: A special thanks to David Roth for
his editing and proofreading, and to Debra Sims for
her assistance in preparing this article.






