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INTRODUCTION
What’s New:

1). The supreme court now certifies process
servers through the Process Server Review Board.
See page 12, Supreme Court Order, see also PSRB
information at page 115.

2). The Business Organizations Code intends no
substantive change, but causes some issues as to
entities created in 2006 and thereafter. See page
28, Practice Tip. No service cases yet reported
under the code.

3). An improperly served party apparently has no
duty to act diligently and may attack a default
judgment years later by bill of review; Ross v.
Nat’l Cir. for the Empl. of the Disabled, 197
S.W.3d 795 (Tex. 2006) (page 4, B (2)).

4). Defendants may easily obtain a new trial by
motion based on lost suit papers. Fidelity & Guar.
Ins. Co. v Drewery Const. Co., 186 S.W.3d 571,
573-75 (Tex. 2006)(reversed and remanded) See
page 64, XX. Attacks on Default Judgments.

5). If a partner is served with a petition naming
only the partnership as defendant, both the partner
and the partnership should answer (Trap, see page
32, VII(C), Kao Holdings, L.P. v. Young, No.,
214 S.W.3d 504 (Tex. App. - - Houston [14%
Dist.], 2006, pet. filed).

Quotes:

1. “While diligence is required from properly
served parties or those who have appeared...those
not properly served have no duty to act, diligently
or otherwise. Ross v. Nat’l Ctr. for the Empl. of
the Disabled, 197 S.W.3d 795, 798 (Tex.
2006)(per curiam).

2. “...[Defendant] Caldwell admitted that in the
past he had purposely allowed approximately a
dozen default judgments to be taken against him,
even after being properly served with process,
because defaulting was often less costly than
defending the underlying suits.” Caldwell v.
Barnes, 154 S.W.3d 93, 96 (Tex. 2004).
Apparently in Caldwell and Ross, above,

defendants knowingly ignored pending suits.

3. "For well over a century, this court has required
that strict compliance with the rules for service of
citation affirmatively appear on the record in order for
a default judgment to withstand direct attack. There
are no presumptions in favor of valid issuance,
service, and return of citation..." Primate Const., Inc.
v. Silver, 884 S.W.2d 151 (Tex.1994).

4. “..[T]he law abhors a default because equity is
rarely served by a default”, Benefit Planners v.
Rencare, Lid., 81 S.W.3d 855 (Tex. App. - - Corpus
Christi May 8, 2002, pet. denied). It appears that the
law may also abhor deemed admissions. See page 7,
Emasculation of Deemed Admissions.

5. “[Though strict compliance]... sometimes lead the
courts to rather weird conclusions, preventing us from
making the most obvious and rational inferences, we
believe good public policy favors the standard. The
end effect of our application of the strict compliance
standard is an increased opportunity for trial on the
merits. This policy justifies what may at first blush
seem a hyper-technical rule,” Verlander Enterprises,
Inc. v. Graham, 932 S.W.2d 259,262 (Tex. App. - - El
Paso 1996, no writ).

6. “Even strict compliance does not require such
absolute obeisance to the minutest detail”. Williams v.
Williams 150 S.W.3d 436(Tex. App. - Austin 2004,
pet. denied) (citation variance, reversed on other
grounds); Blackburnv. Citibank (South Dakota) N.A.,
No. 05-05-01082-CV (Tex. App. - - Dallas, June 14,
2006, no pet.)(2006 Tex. App. Lexis 5062)(mem.
op.)(return variance); Herbert v. The Greater Gulf
Coast Enters., Inc.,915 S.W.2d 866, 871(Tex. App. - -
Houston [1% Dist.] 1995, no writ); Momentum Motor
Cars, Ltd. v. Williams, No. 13-02-00042-CV (Tex.
App. - - Corpus Christi, November 10, 2004, pet.
denied) (2004 Tex. App. Lexis 9940)(mem. op.).

This Article:

This article has been revised by this author
annually since 1987 when it was presented to the
Advanced Civil Trial Course by former Chief Justice
Thomas R. Phillips, Texas Supreme Court. Justice
Phillips does not participate in the revisions, and has
requested that he therefore not be shown as an author
of the revised articles.
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Organization: This paper is in three parts:
the law relating to service of process, pages 11-40;
the law relating to default judgments, pages 41-
68; forms, pages 71-115.

Technical deficiencies are often no longer
determinative -- unless the issue is service of
process. Proper service is both technical and
critical, as a trial court's jurisdiction is dependent
upon it. Peralta v. Heights Medical Center, Inc.,
485 U.S. 80, 108 S. Ct. 896, 99 L.Ed.2d 75
(1988). Precise returns of service are required. A
"minor" error generally results in reversal of the
default judgment. See, Primate Const., Inc. v.
Silver, 884 S.W.2d 151 (Tex. 1994). The Default
Judgment Checklist at page 74, will aid in
detecting common errors in this important area.
Errors occur -- see defective service returns, pages
106-108. A default judgment is no stronger than
the citation and return on which it is based.
Review and have corrected before filing, all
returns of citation. If an erroneous return is filed,
consider simply serving defendant a second time;
see also Amendment of Returns, page 17.

This article is based on an annual review of
Texas case law and is intended as a departure
point--not a destination. The reader is urged to
read the original sources of authority. Neither this
article, nor the attached forms, are intended as
legal advice; the reader should wverify all
statements with original sources. No
representations or warranties as to forms except
that they are generally used in the author’s
practice. Verify accuracy and applicability of
forms before using.  Other sources are cited
throughout the paper and at page 70. Another
extensive article on default judgments, including
a discussion of attacks on default judgments, is
Dealing With Default Judgments, 35 St. Mary’s
L.J. 1 (2003), Pendery, McCaskill and Cassada;
see also O’Connor’s Texas Rules (Chapters 2H,
74, 10B).

References: Rule -- Texas Rules of Civil
Procedure; TRAP--Texas Rules of Appellate
Procedure; CPRC--Civil Practice & Remedies
Code; Bus. Org. C. - - Texas Business
Organizations Code; Tex. Lit. G.--W. Dorsaneo
I, Texas Litigation Guide; McDonald TCP--R.
McDonald, Texas Civil Practice; O'Connor's
CPRC -- O'Connor's Annotated CPRC Plus;
O’Connor’s Texas Rules -- O'Connor's Texas

Rules * Civil Trials. O’Connor’s Texas Rules is an
excellent treatise on the Texas Rules of Civil
Procedure, trial procedure, service of process and
default judgments. See chapters 2(H), Serving the
Defendant With Suit; 7(A) Default Judgments; 10(B)
Motion for New Trial.

Opinions not designated for publication are
referred to as "unpublished". The 2003 amendment to
TRAP 47 authorizes citation to unpublished opinions.
However, such cases have no precedential value and
must include the notation “(not designated for
publication)”. Pursuant to TRAP 47 civil case
opinions dated after January 1, 2003 are designated
“Opinion” or “Memorandum Opinion”; there is no
longer an unpublished designation.

Regarding Forms: The forms are continually
evolving, are used in my practice, and have overcome
appellate attacks on default judgments: 1) Continental
Carbon Company v. Sea-Land Service, Inc., 27 S'W.
3d 184 (Tex.App. - - Dallas 2000, pet. denied);
2)Fluty v. Simmons Co. 835 S.W.2d 664 (Tex. App.--
Dallas 1992, no writ); 3) Riggs v. Tech/III, Inc., No.
05-92-01053-CV (Tex. App. - - Dallas, Oct. 30, 1992,
no writ)(unpublished). Consider also the well
organized forms in Texas Collections Manual and
O’Connor’s Texas Civil Forms.

We serve discovery, including requests for
admission, with the citation. Our returns of citation
reflect this, and references to plaintiff's discovery to
defendant should be deleted or modified as required.

Please direct comments and suggestions
regarding this article to mark@blendenlawfirm.com.

Dedication: Process servers perform a critical,
challenging, but often thankless function. They
sometimes must deal with evasive and hostile persons.

Process servers can be the target of invalid complaints
and worse, see Thomas v. State, No. 2-05-186-CR
(Tex. App. - - Fort Worth, July 6, 2006, pet.
ref’d)(2006 Tex. App. Lexis 5823)(mem. op.}(process
server shot after attempting to serve subpoena on
assailant). This paper is dedicated to the process
servers of Texas.

Acknowledgment: A special thanks to David Roth for
his research and proofreading, and to Debra Sims for
her assistance in preparing this article.
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Professional Responsibility

PROFESSIONAL RESPONSIBILITY AND
OTHER MATTERS

L. POP QUIZ

1. (True or False) To extend trial court’s
jurisdiction, a motion to reinstate must be verified.

2. Why is mail service nearly always insufficient
to support a default judgment?

3. (True or False) Failure to advise secretary of
state of change of registered agent is negligence.

4. What is the most difficult return of citation to
complete?

5. What is the most dangerous malpractice trap
for a collection practice?

ANSWERS:

1. True, Midland Funding NCC-2 Corp. v.
Azubogu, No. 01-06-00801-CV (Tex. App. - -
Houston [1* Dist.] December 13, 2007, n.p.h.)
(2007 Tex. App. Lexis 9810)(mem. op.) citing
Rule 165a(3). As with an order granting a new
trial, an order granting reinstatement must be
signed within the court’s plenary jurisdiction,
Rule 165a(3) Martin v. H&S Kadiwala, Inc., No.
05-06-00113-CV (Tex.App. -Dallas April 3,2007,
n.p.h.)(2007 Tex. App. Lexis 2591)(mem. op.).

2. Mail receipt is not legibly signed in the name of
defendant or defendant’s agent for service (M.
Blenden signature for Mark Blenden insufficient,
see page 18, Mail Service.

3. True, Campus Invs. , Inc. v. Cullever, S.W.3d
464 (Tex. 2004), see page 30, Proof of Service.

4. Service on a registered agent which is itself an
entity; Reed Elsevier, Inc. v. Carrolton-Farmers
Branch Indep. Sch. Dist., 180 S.W.3d 903(Tex.
App. - - Dallas 2005, pet. denied), discussed at
page 26.

5. Suing near limitations date and failing to
diligently obtain service. See V, page 4.

II. Recent Key Cases.

A. Craddock Lives - - New Trial Motion

Levine v. Shackelford, Melton, & McKinley, L.L.P.,51
Tex.Sup.J.315, S'W.3d_ (Tex.2008)(per curiam);
Craddockv. Sunshine Bus Lines, Inc. 133 S W.2d 124,
126 (Tex. 1939) requires that “the failure of the
defendant to answer before judgment is not
intentional, or the result of conscious indifference on
his part, but is due to a mistake or an accident.” “The
Craddock standard is one of intentional or conscious
indifference - - that the defendant knew it was sued
but did not care” (emphasis added). The court
criticizes the court of appeal’s opinion for framing
conscious indifference in terms of negligence, “a
person of reasonable sensibilities under the same or
similar circumstances.” The supreme court affirms
denial of the new trial motion, based on failure to
satisfy the referenced Craddock test. In Levine,
defendant ignored  deadlines and disregarded
warnings from opposing counsel. New trial motions
are discussed at page 64.

B. No Levy on Void Judgment

In re Disc. Rental, Inc., 216 SW.3d 831 (Tex.
2007)(per curiam)(orig. proceeding) “Because the
default judgment was taken without proper service it
was void, and any attempt, by process based upon the
void judgment to reach property is “devoid of lawful
authority,” citing CPRC, §34.021.

C. Venue Statutes Apply to Domesticated
Judgments

Cantu v. Howard S. Grossman, P.A., No. 14-06-
00078-CV (Tex. App.- - Houston[ 14th Dist.] January
29, 2008, n.p.h.)(2008 Tex. App. Lexis 587).
Domestication of two large Florida judgments,
appealed and affirmed in Florida, under the Uniform
Enforcement of Foreign Judgments Act. Cantu
considers for the first time whether the filing of
foreign judgments are subject to Texas venue statutes.
The majority finds they are. The well-reasoned
dissent argues that venue concepts do not apply to the
post-judgment procedure of domesticating judgments.

1. Default Judgments are Easily Reversed
A. Motion for New Trial (Lost Papers Defense)

The supreme court makes lost suit papers a simple
basis for new trial in Fidelity & Guar. Ins. Co. v






